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OPINION AND ORDER
WATSON, SENIOR JUDGE:
I

INTRODUCTION

Paintiff, Tika Digtributing Corp. (“Tika™), a footwear importer and ditributor, challenges the

gppraised vaues of the imported merchandise by the U.S. Customs Service covering seventy-seven
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entries of footwear at the port of Miami, FHorida during the period of December 1994 through March
1996. The exporter/ sdller of the merchandise was Fabrica de Calzado Corban (“Corban”), located in
Guatemala. Except for several entries, addressed infra, * Customs gppraised the merchandise on the
bas's of transaction value, as defined in 19 U.S.C.

§ 1401a(b), at the invoice values plus certain additiona “note” payments Tika made to Coban for
exclusve digribution rights in the United States and Canada (“ additiond” or “exclusivity” payments).

These additiond “note” payments were previoudy involved in Tika Digtributing Corp. v. United States,

970 F. Supp. 1056 (CIT 1997), but presented other issues. This action, except asto certain entries
discussed below, falswithin the court’ s jurisdiction under 28 U.S.C. § 1581(a), and is subject to de
novo review pursuant to 28 U.S.C. § 2640(a)(1).

Currently before the court are cross-motions for summary judgment pursuant to CIT Rule 56.
Thereis no dispute that transaction vaue is the proper basis for gppraisement of the merchandise, and
the only issue is whether Customs properly included the “exclusivity payments’ in the dutigble
transaction value of the merchandise.

.

UNDISPUTED FACTS

The parties agree, and the court concurs, thereis no genuine issue asto any materid fact and

the case may be disposed of by summary judgment. The materiad undisputed facts are asfollows:

L Entry Nos. 577-126772-8, 577-1263036-7, 577-123441-0, 577-1264423-6. Also, by
counterclaim, defendant alegesthat in Entry No. 577-1262888-2 the additiona payment was
erroneoudy deducted from the invoice prices and defendant seeks to recover an underpayment of
duty. That entry and counterclaim is discussed infra
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Since 1982, and at al times relevant to this case, Corban sold and exported its footwesar to
Tika under awritten distributorship agreement granting Tika exclusive digtribution rights to sdll
Caoban’s shoes in the United States and Canada. In addition to the invoice prices for the footwear,
Tika made separate additiond “note’ payments to Coban for its exclusivity rights? Commendingin
September 1994, Customs required that Tikal include in the entered value of the footwear the
additiond exclusive sdling rights payments.

Shortly thereafter, on October 20, 1994, and in furtherance of the exclusive distributorship
arrangement in effect, Coban indtituted a* new method of pricing” of its exports to Coban in which in
addition to invoiced prices for the footwear, Tika would be required to pay Coban 5 percent of
Tika’ sretall sdesfor its exclusve sdling rights based upon an agreed formula. In implementing the
“new method of pricing,” Coban sent to Tika with the purchase invoices for footwear “credit notes’
charging Tika specific sumsfor the exclusve sdlling rights. The credit notes are referenced to the
accompanying commercid invoices by number in the entries. Tikal made payments to Coban for both

the invoice prices of the footwear and credit notes sent to Tikal for each shipment.

2 In Tika Digtributing Corp. v. United States, 970 F. Supp. 1056, 1057 (CIT 1997), Judge
Pogue observed that “[b]y letter dated December 20, 1991, Tika voluntarily disclosed to Customsthat
the second invoices or “notes’ to Tikal from its supplier had accompanied its commercia invoices
dating from 1982. Unlike the commercid invoices, the “notes’ were not filed with the entries of
merchandise. The second invoices included charges for exclusve sdlling rights and other charges which
Tika referred to as ‘ addition[s] to dutiable value‘.”

3 A letter from Customs to Tikal of September 18, 1994, states that “[a]ll new entries filed with
Cugtoms . . . mugt include in the entered vaue additions for dutiable ‘exclusive sdling rights payments
(proceeds) and any other missing additionsto vaue.” See Tikd, 970 F. Supp. at 1058.
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1.
THE ISSUES.
Thereis no dispute that the proper basis for gppraisement is transaction vaue as defined in 19

U.S.C. 8§ 1401a(b). The legd issues revolve around whether the credit note payments made to Coban,
ostengbly for the exclusive digtributorship rights, were properly included by Customsin the dutigble
transaction vaue, as defined in the statute. Tika clamsthat its additiona payments are for its exclusve
digtributorship rightsin the U.S. which rights have nothing to do with the exportation and sale of the
footwear per se. Defendant, however, contends, aternatively, that Customs properly included the
exclusvity payments in transaction vaue, ether asthe “ price actualy paid or payable’ within the
meaning of § 1401a(b)(1), or asa“royalty or license fee” under § 1401a(b)(1)(D), and/or as proceeds
of the subsequent resale of the imported merchandise within the meaning of § 1401a(b)(1)(E).

V.

THE “EXCLUSIVITY PAYMENTS’

In determining whether separate or additiona payments made by the importer to the exporter
are properly part of dutiable transaction value, the court must consider the particular facts and
circumstances of the sale and of the additiona payments. While not a critica requirement for incluson
in transaction vaue, the existence of a contractua relationship between the exporter and importer
inextricably linking the sde of the goods to the importer with additiona payments by the latter as a guid
pro quo for exclusive digtributorship rights on resde provides a very reasonable basis for Customsto
find that the additiona payments are part of the total price paid for the imported merchandise within the

purview of the transaction vaue Satute.
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The undisputed facts and circumstances in this case plainly show the genesis of the additiona
exclusvity payments Tika made to Coban. The parties had along-standing exclusive digtributorship
agreement covering the footwear. Under the agreement, Coban was obligated to sell and export its
footwear to Tika on an exclusive digtributorship basisfor U.S. sdes, and concomitantly, Tika was
obligated to make the additiona note payments. In 1994, Coban ingtituted a new method of pricing the
footwear by which Tika would, in addition to invoice prices for the footwear, pay Coban five percent
of Tikd's sdling pricesfor exclusive digributorship rights. To implement the new method of pricing,
“credit notes’ were sent to Tika for payment in addition to the invoiced prices, and such notes
accompanied the invoices and were referenced to them. Commencing in 1994, Customs required Tikal
to include the additiona payments in the entered dutiable vaue of the footwear.

Under the undisputed facts of this case, the court first addresses the issue of whether the
additional payments are part of the price paid or payable for the exported merchandise within the
purview of the transaction vaue statute. That issue is a question of statutory construction.

The term “price actudly paid or payable’ is defined in subsection 1401a(b)(4)(A), as the total
payment (whether direct or indirect), exclusive of certain costs, charges or expenses not relevant here,
made, or to be made, for imported merchandise by the buyer to, or for the benefit of, the sdller.
Additiondly, 8 1401a(b)(3) ligts items identified separately from the price actudly paid or payable and
from any cost or other item referred to in paragraph (1) expresdy excluded from transaction vaue, but
none of the excluded items have any relevance to payments for exclusive distribution rights. However,
because the particular additiona payments are not expresdy excluded, it does not automaticaly follow

that such payments are part of the price actualy paid or payable for the imported goods, and thus
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includible in transaction vaue. See Catepillar, Inc. v. United States, 941 F. Supp. 1241, 1244-1248

(CIT 1996).

Haintiff and defendant view the proper trestment of the additiona payments under the
transaction va ue gatute from two different perspectives. Defendant ingsts that the additiona payments
Tika was required to pay to Coban for exclusivity rights under the new method of pricing and
distributorship agreement were actudly part of the total payment made by the buyer to the sdler, and
hence part of the “ price actudly paid or payable’ within the meaning of
§ 1401a(b)(1). Plaintiff, on the other hand, seeks to dissociate the additiona payments for exclusive
digtributorship rights from the sdes and export transactions and the merchandise itsdlf.

The court holds that Customs' position that the additiona payments for the exclusivity rights
were an integra part of the tota price paid for the merchandise under the transaction vaue Satute is a
reasonable and permissible congruction of the statute and additionaly is supported by the rationale of
judicid authority.

Particularly in point is Generra Sportwear Co. v. United States, 905 F.2d 377 (Fed. Cir.

1990). In Generra, to obtain an export license in compliance with Hong Kong's voluntary restraint
agreements with the United States, the exporter had agreed with the importer to pay the cost of
obtaining quota for the shipment. The exporter then separatdy hilled the quota payment to the
importer. Customs included the quota payments in the transaction value of the merchandise, which
inclusion the imported contested.

The Federa Circuit determined that Customs had properly included the separately invoiced

additiona quota payments in transaction vaue for the following reasons: (1) because
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§ 1401a(b) does not precisely address the issue of whether quota payments may be included in
transaction value, Customs congtruction of the statute must be upheld if based on a permissble

congruction of the satute, citing Chevron U.SA., Inc. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 843 (1984) and Federd Election Comm’n v. Democratic Senatorial Campaign Comm.,

454 U.’S. 27, 39 (1981); courts normally defer to the agency’ s construction of the statutory scheme it

adminigers, citing Japan Wahling Ass n v. American Cetacean Soc'y, 478 U.S. 221, 223 (1986), and

Chevron, 467 U.S. a 844; Custom’s congtruction of § 1401a(b) that transaction value may include
quota charges is permissible and therefore, the court should give deference to such congtruction; it was
reasonable for Customs to conclude that the quota charges were part of the “price actudly paid or
payable,” as defined in subsection 1401a(b) (4)(A) as “the total payment . . . made, or to be made, for
the imported merchandise by the buyer to, or for the benefit of, the sdler”; the term “total payment” is
dl-indusive; Customs could reasonably conclude that the entire payment made by the importer was
“for imported merchandisg” within the meaning of subsection 1401a(b)(4)(A); apermissble
congtruction of the term “for imported merchandise” does not restrict which components of the total
payment may be included in transaction value; Congress did not intend for the Customs Service to

engage in extensve fact-finding to determine whether separate charges, dl resulting in paymentsto the

sler in connection with the purchase of imported merchandise, are for the “merchandisg’ or for

“something ese” citing Moss Mfg. Co. v. United States, 896 F.2d 535, 539 (Fed. Cir. 1990)

(requiring Customs to engage in formidable fact-finding would frugrate the efficiency of Custom’s
appraisal procedure).

Continuing, in Generra the Federd Circuit held that an additiona payment made to the seller in
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exchange for merchandise sold for export to the United States may be included in transaction value,

even if the payment represents something other than the per se value of the goods; whether or not the

quota payment was “for imported merchandise’ is not afactua issue, but a condtruction of the statute;
the focus of transaction value is the actua transaction between the buyer and the sdller; as reflected by
the statute itself, which governs the permissible exclusions from transaction vaue, the latter encompass
items other than the pure cost of the imported merchandise; if Congress had intended to exclude quota
payments from transaction vaue, it could have included them among the explicit exclusions enumerated

in the statute; and it was not necessary for Customs to find that the quota charge was imposed as a

condition of sde before consdering it part of the “price actualy paid or payable’” under subsection

1401a(b)(4)(A).

Sgnificantly, whether or not viewed as* conditions’ of the sde, the exclusivity rights and
additiona payments were purdly guid pro quo in the sle and purchase of the footwear and a creature
of the reciproca rights and obligations of the parties under their long-standing exclusive distribution
arrangement and the “new method of pricing” the exports (letter to Tikal from Coban of October 20,
1994). Although it istrue that Tika’ s exclusve digtributorship rights in the United States were
exercisable only after importation of the merchandise, nonetheess dl the foregoing circumstances
preexisted the exportations and salesto Tika. Clearly, the additiond payments and exclusivity rights
themsdlves pursuant to the preexigting distributorship agreement of the parties were not “triggered by
events subsequent to importation and without regard to importation,” as baldly urged by plaintiff. PIt'f
Opp. Brief, at 5. The undisputed facts smply do not support such assertion.

In short, the exclugvity rights and additiona payments were terms and conditions of the
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preexigting distributorship agreement and the “new method for pricing [the] exports.” As stressed by
the Federa Circuit in Generra: “Aslong as the quota payment was made to the seller in exchange for
merchandise sold for export to the United States, the payment may be included in transaction value,

even if the payment represents something other than the per se vaue of the goods.” of the merchandise.

Id. at 380. Cf. BBR Prestressed Tanks, Inc. v. United States, 64 Cust. Ct. 787, A.R.D. 265 (1970),

decided under the previous vauation statutes (export value), citing Erb & Gray Scientific, Inc. v. United

States, 53 CCPA 46, C.A.D. 875 (1966) holding that an “office service and operation feg’” wasin
reglty adisguised increasein price.

It is obvious that when there is a bifurcation of the total payment or an “additiond” payment
made by the importer to the sdller dlegedly to compensate the sdler both for conferring specific
contractua rights on the purchaser and for the invoice prices of the goods, Customs must be dert asto
whether such bifurcation or additiona payment smply disguises a portion of the totd price paid for the
goods as a payment for something else, thus circumventing the transaction value gatute.

Although export vaue and transaction vaue are defined somewhat differently, nonetheless for
purposes of determining whether an additiona payment for ostensibly something other than the
merchandise per seis part of dutiable value, the rationae of the export value cases gpply in the current
case. As pointed up in Caterpillar, 941 F. Supp. 1241, 1253 (CIT 1996), “[a]s the legidative history to
the 1979 Trade Agreements Act explains, the transaction value basis of gppraisa is substantialy
equivaent to the former ‘Export Vaue bass: *While transaction value is a different basis of vaue than
export vaue, the practicd effectsin terms of differences in gppraised vaue gppear to be minimd’,”

citing H.R. Rep. No. 317, 96" Cong., 1% Sess., 91 (1979)’ S. Rep. No. 317, 96" Cong. 1% Sess. 119



Court No. 96-11-02580 Page 10

(1979), reprinted in U.S.C.C.A.N.381, 505.

The court has noted plaintiff’ s arguments relying upon HQ Ruling 542360 dated June 10, 1981
addressing whether certain “didributorship” or “exclusivity” payments form part of transaction value.
The Ruling in question - - not addressed to Tika, amply advisory and expresdy nonbinding on
Customs, and involving different facts and issues than those now before us - - concluded that theitem in
the transaction vaue statute related to royaties and license fees was not applicable to
“digtributorship/exclusivity payments’” under the following circumstances: (1) importers of fabric if they
so wished could obtain from the exporter exclusive digtribution rights by paying the supplier afixed
annud digtributorship fee, unrelated to the value or volume of fabric imported or sold; obtaining such
exclusvity rights and payments therefor would be an optiond feature of the contemplated
distributorship arrangement for the importers and not a condition of sae by the exporter, viz., sales
would be made to the importers whether or not they elected exclusivity rights and to pay additiona
exclusve digributorship fees.

Given the foregoing factud predicates and other circumstances of the Ruling, which are plainly
disinguishable from those in the current case, plaintiff’s dleged reliance on the Ruling as binding on the

court in the current caseis frivolous.

Tika’ srdliance on Catepillar, Inc. v. United States, 941 F. Supp. 1241 (CIT 1996), appeal
dismissed, 111 F.3d 143 (Fed. Cir. 1997), is dso misplaced. In Catepillar, Vaue Added Taxes
remitted to aforeign sdller, but subsequently refunded by the foreign government to the purchaser
(exports are accorded VAT-free treatment) were held to be not properly included in transaction value.

Catepillar distinguished the refunded VAT taxes from the quota payment in Generra, primarily on the
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basisthat in Generra the quota charges were not refunded. Here, too, there were no refunds of the
exclusvity payments.

Defendant adternatively argues, and the court concurs, that Customs could reasonably regard
Tika’s additional payments as “proceeds of any subsequent resale, disposd, or use of the imported
merchandise that accrue, directly or indirectly, to the sdler,” and therefore, part of dutiable vaue under
19 U.S.C. § 1401a(b)(1)(E). See 1 Sturm, Customs Laws & Administration, § 47.2 at 25 for
discussion of 19 U.S.C. § 1401a(b)(1)(E); 19 C.F.R. § 152.103(h). The additiona payments for the
exclusverights of sde were undisputedly based on adiding scde percentage formulatied directly to
Tikd’'s resaes of the merchandise.

Customs' interpretation of the transaction value Satute in this case is eminently reasonable and
hence, permissible. Given therationde of Generra deferentid to a permissible adminidrative
interpretation of the transaction value statute, 905 F.2d at 379, even if the court wereto find plaintiff’s
interpretation of the transaction value statute in this case a so reasonable, Custom'’s permissible

interpretation must be sustained. 5 F. 2d 377, at 379, 381. See also Caterpillar, 941 F. Supp. at 1244

(court will uphold Customs' permissible congtruction of the gatute).
For the foregoing reasons, plaintiff’ s motion for summary judgment is denied; defendant’s
moation for a summary judgment is granted.
V.

DEFENDANT'SMOTION FOR SEVERANCE AND DISMISSAL OF THE ACTION
WITH RESPECT TO FOUR ENTRIES.

For four of the entriesinvolved in this case (Nos. 577-1262772-8, 577-1263036-7, 577-
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1262441-0, 577-1264423-6) defendant moves for severance and dismissal of the action for lack of
jurisdiction and/or afailure to state a claim upon which relief can be granted. There is no dipute that
this action was untimely filed with respect to two the four entries, Entry Nos. 577-1262772-8 and 577-
1263036-7. In dl four entries the merchandise was gppraised and liquidated at the invoice values
aone, viz.,, no additions to the invoice values were made. It is apparent that in addition to the action
being untimely filed asto two of the entriesin question, plaintiff’ s complaint in this action thet the
additiona payments were improperly included in the transaction va ue apprai sements was factudly
unsustainable - - indeed, moot ab initio - - with respect to al four entries since concededly no
additions to invoice vaues had been made in the gppraisements and liquidations. See Tikd, 970 F.
Supp. at 1059 (plaintiff failled to meet its burden to establish jurisdiction with respect to four entriesin
which the appraisements and liquidations were based on invoice prices and did not include any vaue
additions by Customs for the exclusve right to sdll). Plaintiff consentsto dismissd of the action with
respect to the four entries in question. In view of the dismissal of this action asto al of seventy-seven
entries, however, severance of the four entriesis not required.

VI.

DEFENDANT'S COUNTERCLAIM

In entry No. 577-1262888-2 of October 18, 1995, the Summary Sheet (Customs Form 7501
included in the officid record of the civil action) plainly negates incluson of the additiond payment of
$3,903.72 in dutiable value, and therefore, as to the appraisementsin the four entries discussed above,
plantiff had no viable daim againg the Government. Both the protest at Customs and this civil action

chdlenging inclusion of additiond paymentsin dutiable vaue (that never occurred) were moot ab initio
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asto the particular entry, and asto that entry the court lacks jurisdiction. American Import Co. v.

United States, 4 Cust. Ct. 172, C.D. 316 (1940). See also Tika Digtributing Corp., 970 F. Supp. at

1059 (additiona payments were not included in dutiable vaue).

In point of fact, in Entry No. 577-1262888-2 the additiona payment was erroneoudy
deducted from the invoice price resulting in a dutiable value below invoice price. Defendant has
interposed a counterclaim pursuant to 28 U.S.C. § 2643 and CIT Rules 8(a) and 13(a) contesting
Customs' erroneous gppraisement of the merchandise, moves for summary judgment for recovery of
an dleged underpayment of duty in the sum of $390.37, plusinterest, and remand to Customs for
reliquidation of the entry. Plaintiff neither responded to the counterclaim nor opposed defendant’s
motion for summary judgment with respect to the entry in question. Nonethdless, the court is
congrained to dismiss the counterclaim for lack of jurisdiction.

Pursuant to 28 U.S.C. § 1583, the court has jurisdiction over counterclamsif it involves the
imported merchandise that is the subject of the civil action before the court. However, since
defendant’ s counterclaim is addressed only to asingle entry, the court must have jurisdiction over the
imported merchandise that is the subject of the particular entry and counterclaim. If, however,
jurisdiction in the civil action is lacking with repect to the particular entry and imported merchandise
that is the subject of the counterclaim, the latter does not confer an independent jurisdictiona basison
the court to adjudicate the rights of defendant with respect to that imported merchandise in that entry.

Defendant agrees that this civil action should be dismissed as to the entriesin which additiona
payments were never included in the gppraisements and plaintiff never had aviable clam.

Fundamentally, asto Entry No. 577-1262888-2, wherein the additiona payment was deducted from



Court No. 96-11-02580 Page 14

the invoice prices, plaintiff never had a viable clam againgt the Government and as to that entry, the civil
action before the court was moot ab initio, and the court lacksjurisdiction.* Accordingly, there being
no jurisdiction with respect to the entry and merchandise that is the subject of the counterclaim, both the
civil action and defendant’ s counterclaim with respect to Entry No. 577-1262888-2 must be
dismissed for lack of jurisdiction.

CONCLUSION

For the foregoing reasons, afina judgment will be entered in conformity with this opinion.

Dated: New York, New Y ork
February 28, 2000

James L. Watson, Senior Judge

“ The legidative history of proposed § 1583 shows that counterclaim jurisdiction was conferred
on the court to remedy the Situation in existing law where if the court found Customs' appraisement
incorrect, the court could not sustain an gppraised vaue clamed by the Government than was different
from that dlamed by the plaintiff (i.e., higher than that claimed by plaintiff or even the origind gppraised
vaue), and could only dismiss the action without requiring the plaintiff to pay any additiond duties.
Under § 1583, the court would have jurisdiction to enter ajudgment againgt plaintiff for additiona
cusoms duties if the counterclaim involves the imported merchandise that is the subject matter of the
aivil action. See H.R. Rep. No. 96-1235, 96" Cong., 2d Sess., p. 49 (Aug. 20, 1980). However,
there is no suggestion by either the language of § 1583 or its legidative history thet jurisdiction over a
counterclaim to collect a grester sum of duties than that clamed by plaintiff or provided by the origind
liquidation of the entry is independent of whether the liquidation of a particular entry became find and
conclugive or whether the court has jurisdiction of the civil action involving the particular entry and
imported merchandise. See 19 U.S.C. § 1514(a).

Although limited, Customs has independent remedies to reiquidate entries, see 19 U.S.C. §
1501 covering voluntary reliquidations, and recover duty assessments, see 28 U.S.C.8 1582 (3)
providing the court jurisdiction over civil actions commenced by the United States.



